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CO UNTKKST ATEMENT OP THE CASE 

Appellant was convicted of robbery on September 30, 
1948, and was sentenced to serve 4 to 12 years. He now takes 
this appeal on the ground that the trial judge commented 
upon the evidence in a manner which was one-sided and 
unfair. 

i 

The government called three witnesses, the complaining 
witness, Robert King, Gus Milton, and Arthur L. Weber, 
a member of the Metropolitan Police Force. The defense, 
in addition to calling the appellant, Robert Kimbrel, called 
as its witnesses, George Cole Leviser and Samuel Stearns, j 

In substance, the complaining witness, Robert King, 
testified that while in the 900 block of New York Avenue, 
N. W., at approximately 11:30 p. m. on July 25,1948, he was 
accosted by the appellant, thrown to the ground and had his 

j 
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wrist watch taken from his arm. (R. 15,17). He related that 
after the appellant had taken the watch he followed him to 
8th and K Streets, N. W. to the De Luxe Restaurant. On 
reaching there, he testified that he watched through the 
window while the appellant talked to the bartender. He ex¬ 
plained that he did not go into the restaurant because he 
was afraid to. He stated that he “hung around outside to 
see if he was coming back out.” (R. 18). He stated further 
that he reported the incident to the police and went to the 
restaurant with the police. (R. 18). He also testified on 
direct examination that he had never seen the appellant 
before. (R. 19). However, on cross-examination his testi¬ 
mony was somewhat confusing as to whether or not he had 
seen the appellant prior to the date of the robbery. He 
said that the watch had never been returned to him. (R. 19). 

Gus Milton, who operated the De Luxe Restaurant at 8th 
and K Streets, testified that on the date in question the 
appellant, Robert Kimbrel, came to his restaurant and 
endeavored to sell, or to borrow money on, a watch. (R. 
30). Upon his saying that he did not desire to buy the 
watch or to give him any money on it, the appellant asked 
him: “Can I go out the back way?” and he replied: “No, 
you can’t go out the back way. You have got to go out the 
front way, the way you came in.” (R. 31). He testi¬ 
fied that later the complaining witness, Robert King, came to 
his restaurant with an officer. 

The government’s last witness, Arthur L. Weber, of the 
Metropolitan Police force, testified that he questioned the 
appellant, Robert Kimbrel, after his arrest. He testified 
that the appellant denied having committed the robbery, 
ever having seen Robert King before, or ever having seen 
the watch in question before, and that he “denied knowing 
anything about the transaction at all.” (R. 38). 

The defense called the appellant Kimbrel who testified 
that he had had a drink of whiskey with the complaining wit¬ 
ness, King, a few nights prior to the date of the robbery and 
that on July 25th he met King in the men’s room in Franklin 
Park where the complaining witness approached him and 
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asked him if he had a drink. It was his testimony that 
Bang suggested that since neither of them had enough 
money to buy a drink he would sell his wrist watch, and 
that he asked the appellant Kimbrel to help him to sell it.j 
Bang promised to give him some of the whiskey to be bought 
from the proceeds. He then testified that he and the com¬ 
plaining witness Bang endeavored to sell the watch to 
several people, including Sam Stearns, George Leviser and 
Gus Milton. He testified that on failing to consummate the 
sale of the watch to Milton, he asked him if he could use 
the bathroom and that he did not ask: “Can I go out the 
back way?” (R. 46). He testified further that after en¬ 
deavoring to sell the watch to a number of people, he and 
the complaining witness went to the Reno Restaurant and 
gave the watch to some unidentified person who was supf 
posed to get some money on the watch for them. (Tr. 34). 
He then said that while there the complaining witness made 
homosexual advances to him. He stated that the unidenti¬ 
fied person to whom the watch was given failed to return it 
and he told the complaining witness: “That is your worry 
and not mine.” (R. 44). 

On cross-examination, appellant Kimbrel testified that 
any statements he might have made to the police were made 
“under fear and to escape any body punishment which he 
was already undergoing in No. 1 Precinct,” and that he 
didn’t “remember making any statement like that.” (R. 45). 

The appellant Bombrel admitted to a criminal record 
involving some 10 convictions of crimes including robbery, 
housebreaking and assault. 

The defense called as a witness, Samuel Steams, who tes¬ 
tified that he knew Robert Kimbrel prior to July 25th (R. 
49), and that sometime in the summer of 1948 “rather late 
one evening” Robert Kimbrel, in company with a colored 
man, came to his apartment and asked him if he wanted to 
buy a watch and that he told him that he was not interested 
in buying a watch. (R. 49). 
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On cross-examination, the witness Stearns was asked if 
he had been convicted of several crimes and he replied that 
he was not the person who had been so convicted. 

The defense then called as its remaining witness, George 
Cole Leviser, who testified that he had “been knowing him 
(Robert Kimbrel) several years,” (R. 57) and that “some¬ 
time last summer” he saw Kimbrel in the 900 block of New 
York Avenue with a “small colored fellow” (R. 55) and 
that Kimbrel endeavored to sell him a watch. The govern¬ 
ment did not cross-examine this witness. 

In the charge to the jury the court made the following 
statements pertinent to this appeal: 

Obviously the evidence in this case is in a very pe¬ 
culiar state. Someone has committed perjury, no doubt 
about it. Perjury is committed in our courts and we 
know it It is very difficult to detect. 

I might make the observation that the testimony of 
the proprietor of the restaurant appears to be the only 
disinterested testimony in the case. His testimony is 
that this, man came into his restaurant and wanted to 
sell the watch to him; then asked to go out the back way. 
The testimony of the defendant is that he asked where 
the back room was. It is for you to resolve that conflict 
in the testimony. 

And, of course, you have the testimony of the police 
officer with respect to Ms conversation with the defend¬ 
ant at the time of his arrest at the precinct. 

You have the testimony of the complaining wit¬ 
ness and the testimony of the other witnesses who took 
the stand. 

You have the observation made by the witness 
Stearns that the man he saw with the defendant was 
about 30 or 35 years of age. 

I merely point up those observations of the evidence 
to refresh your recollection with respect to it. Most 
certainly this defendant, nor the government, is not 
asking for the opinion of the court as to the guilt or 
the innocence of the defendant, that is the responsibil¬ 
ity of the jury and you are the jury in this case. (R. 
66, 67). 

The judge’s charge to the jury also contained the follow¬ 
ing statements: 
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That is, he is presumed to be innocent until such time 
as you, the jury, from the evidence produced here in 
open court should conclude to the contrary, beyond a 
reasonable doubt (R. 65). You are the sole judges 
of the credibility of the witnesses. (R. 65). You are 
the sole judges of the facts, and if there is any conflict 
in the evidence it is your responsibility and your duty 
to resolve it, and you are so instructed. (R. 65). 

At the close of the judge’s charge, the following occurred: 

Any exceptions to the charge 1 
Mr. Conliff: No. 

! 

Mr. Marshall: Your Honor- 

The Court: Come to the bench, please. 

(Thereupon, counsel approached.the bench and the fol¬ 
lowing occurred:) 

Mr. Marshall: I would appreciate it if your Honor 
would instruct the jury that the testimony of a police 
officer should not be given any greater weight than any 
other witness. 

The Court: I won’t do that. 

j 

SUMMARY OP ARGUMENT 

i i 

i 

Since counsel for appellant made no objection, before the 
jury retired, to the instruction now complained of, the pro¬ 
priety of the charge is not now open on appeaL 

n 

A federal trial judge, whenever he believes it necessary, 
may assist the jury in arriving at a just conclusion by ex¬ 
plaining and commenting upon the evidence, by drawing 
attention to the parts of it which he thinks important, and 
by expressing his opinion upon the evidence, including the 
credibility of the witnesses, so long as the jury is given 
clearly to understand that they are free to exercise their 
own judgment. 
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In the instant case it was not error for the trial judge 
to observe that a government witness’ testimony appeared 
to him to be the only disinterested testimony in the case, 
or to point np an instance in which the government witness’ 
testimony contradicted that of defendant, or to point up dis¬ 
crepancies in the testimony of a witness for the defense 
while failing to allude to alleged discrepancies in testimony 
for the government, where he clearly left to the jury the 
understanding that they were free to exercise their own 
judgment, as he did in this case. 

ARGUMENT 

I 

Inasmuch as No Objection Was Made to the Instruction of 
the Trial Court Prior to the Retirement of the Jury, the 
Question of the Propriety of the Trial Judge’s Charge or 
Comments Is Not Open on Appeal 

The transcript of testimony indicates only a single ob¬ 
jection of any nature made by defense counsel to the charge 
of the trial judge, and that was a request by defense counsel 
that the Court instruct the jury “that the testimony of a 
police officer should not be given any greater weight than 
that of any other witness” which request was refused by 
the Court. (R. 68). 

It is true that appellant’s motion for a new trial stated 
as one ground therefor that the court had erred in its 
charge to the jury. However, Rule 30 of the Federal Rules 
of Criminal Procedure provides (18 U. S. C. §687): 

• • • No party may assign as error any portion of 

the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 

In Depina v. United States, 78 TJ. S. App. D. C. 31,137 F. 
2d 673, (1943) this Court said: 
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Throughout the trial his.counsel made no complaint 
of any ruling, action, or instruction of the court and 
took no exception. In our opinion there is nothing in ! 
the case which would justify us in departing from the | 
rule that points not raised in the trial court will not be 
considered on appeal. 

It is the contention of the Government that this is not 
a case in which there is “plain error affecting substantial 
rights.” Felton v. United States, U. S. App. D. C., 170 F. 
2d 153, 154 (1948). 

H 

A Federal Trial Judge May Explain and Comment on the I 
Evidence, May Draw Attention to the Parts He Thinks Im¬ 
portant and May Express His Opinion Thereon, Including 
the Credibility of the Witnesses, So Long as the Jury Is Given 
Clearly to Understand That They Are Free to Exercise Their 
Own Judgment 

The most recent consideration by the Supreme Court of 
the question of a federal trial judge’s comment upon the 
facts in a criminal case is found in Quercia v. United States, 
289 U. S. 466, (1933). In that case the Court found that the 
trial judge did not analyze the evidence, but added to it and 
then based his instructions upon his own addition to the 
evidence. The trial judge had told the jury that defendant 
had wiped his hands while testifying, and stated that that 
was “almost always an indication of lying.” Chief Justice 
Hughes, while holding the trial judge’s comment to be 
error, speaking for the Court, states the rule of law in this 
fashion: 

In a trial by jury in a federal court, the judge is 
not a mere moderator, but is the governor of the trial 
for the purpose of assuring its proper conduct and of 
determining questions of law. • • • In charging the 
jury, the trial judge is not limited to instructions of 
an abstract sort. It is within his province, whenever 
he thinks it necessary, to assist the jury in arriving at 
a just conclusion by explaining and commenting upon 
the evidence, by drawing their attention to the parts 
of it which he thinks important; and he may express 
his opinion upon the facts, provided he makes it clear 
to the jury that all matters of fact are submitted to 
their determination. 289 TJ. S. 469. 
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took no exception. In our opinion there is nothing in 
the case which would justify us in departing from the 
rule that points not raised in the trial court will not be 
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It is the contention of the Government that this is not ! 
a case in which there is “plain error affecting substantial ! 
rights. ’ * Felton v. United States , U. S. App. D. C., 170 F. i 
2d 153,154 (3948). 
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the Credibility of the Witnesses, So Long as the Jury Is Given 
Clearly to Understand That They Are Free to Exercise Their ; 
Own Judgment j 

The most recent consideration by the Supreme Court of i 
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289 U. S. 466, (1933). In that case the Court found that the 
trial judge did not analyze the evidence, but added to it and 
then based his instructions upon his own addition to the 
evidence. The trial judge had told the jury that defendant 
had wiped his hands while testifying, and stated that that 
was “almost always an indication of lying.” Chief Justice 
Hughes, while holding the trial judge’s comment to be 
error, speaking for the Court, states the rule of law in this 
fashion: 

In a trial by jury in a federal court, the judge is 
not a mere moderator, but is the governor of the trial 
for the purpose of assuring its proper conduct and of 
determining questions of law. • # # In charging the 
jury, the trial judge is not limited to instructions of 
an abstract sort. It is within his province, whenever 
he thinks it necessary, to assist the jury in arriving at 
a just conclusion by explaining and commenting upon 
the evidence, by drawing their attention to the parts 
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Judge Learned Hand, writing for the court in United 
States v. Frankel, 65 F. 2d 285, 288 (2 Cir. 1933), used the 
following language, quoted by this Court with approval 
in Wilson v. United States, 71 U. S. App. D. C. 54, 55, 107 
F. 2d 253 (1939). 

No doubt there may be cases where in spite of the 
final admonition that the facts are for the jury, a 
judge may go too far in summing up the evidence; that 
is a question not susceptible of general answer. But 
that he is free, not only to give his impressions of the 
witnesses, but to point out the rational implications of 
the evidence, is too well settled in federal trials to ad¬ 
mit of any dispute. (Italics added.) 

And this Court, as late as 1943 stated the general rule 
in this manner: 

The universal rule in the Federal Courts is that 
the judge may in his discretion express his opinion 
upon the evidence, including the credibility of that of 
the accused, provided the jury is given clearly to un¬ 
derstand that they are free to exercise their own judg¬ 
ment. Beck v. United States, 78 U. S. App. D. C. 10, 
140 F. 2d 169 (1943). (Italics added.) 

It would serve no useful purpose to discuss, or even to 
cite the many cases stating the rule that a federal trial 
judge is empowered to comment upon the evidence, and 
to express his opinion thereon. The problem before this 
Court is not whether the trial judge has the power to 
comment, but rather the limits to which he can go be¬ 
fore the power is abused. For like all powers given un¬ 
der a system of government by law, it contains its own 
inherent limitations. 

Chief Justice Hughes, in the Quercia case, supra, de¬ 
scribes the limitations in this language: 

His discretion is not arbitrary and uncontrolled, but 
judicial, to be exercised in conformity with the stand¬ 
ards governing the judicial office. In commenting upon 
testimony he may not assume the role of a witness. 
He may analyze and dissect the evidence, but he may 
not either distort it or add to it. His privilege of 
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comment in order to give appropriate assistance to the 
jury is too important to be left without safeguards 
against abuses. The influence of the trial judge on the 
jury “is necessarily and properly of great weight” 
and “his lightest word or intimation is received with 
deference, and may prove controlling.” This Court 
has accordingly emphasized the duty of the trial judge 
to use great care that an expression of opinion upon 
the evidence “should be given as not to mislead, and 
especially that it should not be one-sided”; that “de¬ 
ductions and theories not warranted by the evidence 
should be studiously avoided.” 289 U. S. 470. 

This Court, in the Wilson case, supra, stated the limita¬ 
tions of the trial judge’s power to comment on the evi¬ 
dence in this language: 

While this power of a trial judge is subject to limi¬ 
tations which forbid him to distort or add to evidence, 
to mislead the jury, to comment in a hostile manner, 
and conversely, which require that the charge be fair, 
dispassionate and judicial, # * *. 71 App. D. C. 
55. j 

Appellant in his brief (page 11) states the rule to be that 
“if trial judge comments on the evidence at all, he must do 
so fairly and dispassionately; and his remarks may not be 
one-sided.” And he complains that the “trial judge’s com¬ 
ments on the evidence in the case at bar were partial and 
one-sided.” 

Because of appellant’s insistence upon the use of the 
phrase “partial and one-sided” in describing the judge’s 
comments on the evidence in the instant case, it is incum¬ 
bent upon appellee in this brief to discuss that phrase as it 
pertains to a limitation upon the power of a federal trial 
court judge to comment upon the evidence. The words ‘ 4 one¬ 
sided” are taken from the Quercia case, supra, wherein it 
was said, that “This Court has emphasized the duty of the 
trial judge to use great care that an expression of opinion 
upon the evidence ‘should be given as not to mislead, and 
especially that it should not be one-sided’ ”. It is interesting 
to note that this is a statement taken from the opinion in 
Starr v. United States, 153 U. S. 614, 626, (1894), which in 
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turn quoted from an 1876 opinion in the Pennsylvania Su¬ 
preme Court, Burke v. Maxwell, 81 Penn. St. 139,153, (1876). 
In the latter case, a civil proceeding, the judge had told the 
jury that it was within their sole province to determine the 
facts, but that if he were in the jury box he would find against 
the plaintiff. The appellate court held this to be improper 
comment, and used this language: 

And if the expression of an opinion upon such evi¬ 
dence becomes a matter of duty under the circum¬ 
stances of the particular case, great care should be ex¬ 
ercised that such expression should be so given as not 
to mislead, and especially that it should not be one¬ 
sided. 

Reference is made to the derivation of the words 11 one¬ 
sided” when used to limit a trial judge’s right to comment, 
to point up the fact that the Court that first used them— 
in the Burke case, supra, — had held that it was error for 
the trial judge to comment upon the ultimate fact of the 
justice of the claim of one of the litigants. Yet, it is today 
the law in federal jurisdictions, that a federal trial court 
judge may go so far as to express an opinion on the guilt 
or innocence of the accused in a criminal proceeeding, so 
long as he makes it clear to the jury that theirs is the 
ultimate decision to make upon the facts, and so long as 
the comment is not made argumentatively or otherwise in 
an unjudicial manner. Horning v. District of Columbia, 
254 U. S. 135 (1920); Buchanan v. United States, 15 F. 2d 
469 (8 Cir. 1926); Morris v. United States, 19 F. 2d 131 
(8 Cir. 1927); Savage v. United States, 270 Fed. 14, (8 Cir. 
1920); DiUon v. United States, 279 Fed. 639 (2 Cir. 1921). 
And see United States v. Meltzer, 100 F. 2d 739 (7 Cir. 1938), 
at page 742. 

It can readily be seen that use of the term “one-sided” 
does not satisfactorily describe the limit of the judge’s right 
to comment, when reference is had to the rule that a judge 
ran express his opinion on the evidence, can draw attention 
to the parts he believes to be important, and can even go so 
far as to express an opinion on the guilt or innocence of the 
accused. It is obvious that to express an opinion upon a fact 
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is to take one side as against the other. In the Quercia 
opinion itself, the language is used first that a judge may I 
draw the jury’s “attention to the parts of (the evidence) i 
which he thinks important; and may express his opinion 
upon the facts’ ’, and later that his opinion upon the evidence ; 
“should be given as not to mislead, and especially that it i 
should not be one-sided”. 289 U. S. 469-470. Circuit Judge 
Major, in his concurring opinion in Untied States v. Meltzer, 
supra, at page 749, points up this conflict of words in this 
language: 

In this case the court was considering the comment 
made by the trial court upon the testimony of the de¬ 
fendant. As will be noted, the court emphasizes that 
such comment “should be so given as not to mislead, 
and especially that it should not be one-sided.” It 1 
would seem paradoxical to preclude a court from mak- i 
ing “one-sided” comment upon the evidence and at ! 
the same time pehnit it to express an opinion upon \ 
what is fundamentally a jury question and which, from 
its very nature, could not be otherwise than “one¬ 
sided.” (Here the opinion refers to comment by the j 
judge upon the guilt of the accused.) 

It would seem then, that the rational explanation of the i 
use by the Supreme Court of the words “one-sided”, is in 1 
connection with the other tests of improper judicial comment 1 
on evidence—argumentative, passionate, or the rule stated! 
by Judge Knappen in Russell v. United States, 12 F. 2d 683, j 
686-687, (6 Cir. 1926), quoted with approval by this Court 
in the Wilson case, supra, at page 55: 

It is the well-settled rule in the federal courts that, 
in submitting the case to the jury, the judge may, in; 

. his discretion, express his opinion upon the facts, pro¬ 
vided no general rule of law is incorrectly stated, 
and provided the jury is given clearly to under¬ 
stand that the jurors are not bound by the judge’s 1 
opinion, but are left free to exercise their own judg¬ 
ment (authorities cited) and subject to the further 
qualification that the judge’s comments he judicial and 
dispassionate and so carefully guarded that the jurors, 
who are the triers of the facts, may be left free to exer T 
cise their independent judgment; in other words, their 
judgment he not coerced • • *. (Italics added.) 
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The same role is urged by Mr. Justice Brandeis in his 
dissenting opinion in the Horning Case, supra ; at page 139: 

The judge may enlighten the understanding of the 
jury and thereby influence their judgment; but he may 
not use undue influence. He may advise; he may per- . 
suade; but he may not command or coerce. He does 
coerce when without convincing the judgment he over¬ 
comes the will by the weight of his authority. 

We are to look at the learned trial judge’s comment in 
the instant case, then, not to see whether his comments on 
the evidence favored one side or the other—and thus were 
“one-sided”—but to see whether they were one-sided in a 
judicial sense—that they were such that he used his posi¬ 
tion to defeat their independent judgment, to overcome 
their wills by the weight of his authority. 

HI 

In the Instant Case, the Trial Judge’s Comments on the Evidence 

Were Not Error 

In his charge to the jury the trial judge in the instant case 
made the following statement: 

I might make the observation that the testimony of 
the proprietor of the restaurant appears to be the only 
disinterested testimony in the case. (R. 66). 

This observation had reference to the testimony of Gus 
Milton, a witness for the government. It is apparent that 
in characterising this testimony as the only “disinterested 
testimony in the case” the trial judge was speaking rela¬ 
tively. Here was a witness who had never known the com¬ 
plaining witness or the defendant prior to the date of the 
robbery. (R. 29, 31). Five other persons took the stand 
to testify. There was the witness King who complained 
that he was the person robbed, the officer to whom the 
case was assigned and who questioned the defendant, the 
defendant himself, and the two witnesses for the defendant 
who each testified that they had known the defendant prior 
to July 25, 1948, the date in question. (R. 49, 55, 57). 
The trial judge, who had observed the demeanor of the 
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witness on the stand, was in the best position to discern 
the interest of the parties in the proceeding, as well by 
their conduct and attitude as by their testimony. A refer¬ 
ence that one witness’s testimony appeared to be disin¬ 
terested in relation to that of the other witnesses, was a 
comment upon the weight he believed should be given to 
that witness’s testimony—a comment upon his credibility. 
This characterization of the testimony of the witness was 
followed by this statement: 

I merely point up those observations of the evidence 
to refresh your recollection with respect to it. Most 
certainly this defendant nor the government is not 
asking for the opinion of the Court as to the guilt or 
innocence of the defendant; that is the responsibility 
of the jury, and you are the jury in this case. (R. 67). 

i 

It is not error for a federal trial judge to comment upon 
the credibility of a witness as long as the jury is given to 
understand that the final determination of the credibility 
of any witness is their function alone. Beck v. United 
States, supra. 

Appellant in his brief complains that it was * 4 particularly 
one-sided and unfair to call attention to the restaurant- 
keeper as the only disinterested witness, since his testi¬ 
mony did not in any sense corroborate the complaining 
witness, while the two disinterested witnesses called by the 
defense corroborated vital aspects of the defendant’s case.” 
It is not accurate to state that the testimony of Gus Milton, 
the restaurant-keeper, “did not in any sense corroborate the 
complaining witness.” In fact, the complaining witness 
had testified that he had followed the defendant to Gus 
Milton’s place of business and had seen him enter and talk 
to the bartender while he, the complaining witness, re¬ 
mained outside through fear of entering. (R. 17-18). More¬ 
over, the restaurant-keeper testified that defendant asked 
to leave by the back way, and that his request was refused. 
(R. 31). This the defendant later denied, saying he asked 
to use the bathroom. (R. 46). If the testimony of the 
restaurant-keeper was accurate on this point, it corroborated 
the testimony of the complaining witness to the effect that 
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the defendant had reasons why he did not wish to come 
into contact with the complaining witness again. If the 
characterization of the restaurant-keeper’s testimony as 
the “only disinterested testimony” had the effect of reflect¬ 
ing upon the credibility of the testimony of the defendant 
and his witnesses, there is no error, for such comment is 
clearly within the province of the trial judge, assuming the 
safeguards already outlined. Beck v. United States, supra. 

Appellant in his brief also complains that “It was one¬ 
sided and unfair to point out the one instance where the 
restaurant-keeper’s testimony contradicted the defendant 
while omitting to refer to the two instances where his testi¬ 
mony contradicted the complaining witness.” The brief 
states that the two instances wherein the restaurant-keeper’s 
testimony contradicted that of the complaining witness were 
(1) Milton’s testimony that upon his asking King, the 
complaining witness, why he remained outside, he received 
the answer, “I was scared to death” (B. 37), and King’s 
reply to the same question on cross-examination in which 
he stated “I didn’t go in there because people would think 
something” and that upon being asked if he was afraid, 
his reply that “I wasn’t going in there.” (B. 25), and (2) 
Milton’s testimony that defendant left by the front door, 
and the absence of any testimony by King that he saw 
the defendant leave the restaurant. 

As to (1), it should be remembered that the complaining 
witness was a small colored man, that the defendant was a 
white man, and that Gus Milton was white. The complain¬ 
ing witness’s response to the question “Were you afraid 
to go in?” was “I wasn’t going in there.” Such an answer 
is not necessarily contradictory, under the circumstances, to 
a prior statement that he was afraid. Indeed, if a partic¬ 
ular inflection of the voice is used in saying “I wasn’t 
going in there” considerable fear could be indicated. 

As to (2) wherein appellant alludes to a contradiction 
in the complaining witness’s testimony with that of Milton 
in that Milton told of defendant leaving his restaurant and 
King failed to refer to his leaving, the very obvious answer 
upon reading of the transcript of testimony is that Bang 
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was never asked the question whether or not he saw de¬ 
fendant leave the restaurant, either on direct or cross- 
examination. 

However, even if it could be fairly said that the trial 
judge called the attention of the jury to discrepancies in 
defendant’s case, without alluding to discrepancies in the 
government’s case, this would not be error. The following 
statement from the opinion in Little v. United States y 276 
F. 2d 915, 916, (8 Cir. 1922), indicates that that Court faced 
the same contention and disposed of it by affirming the 
trial court’s comment: j 

A further complaint is made that the charge of the 
court unfairly commented on testimony given by some 
of the defendant’s witnesses, and failed to comment 
on the weakness of portions of the plaintiff’s testimony. 
Only a general exception to the charge was made, but 
it is now said that the jury was practically told to 
disregard the testimony of all of the defendant’s 
witnesses. In the instructions the court reviewed some 
of the testimony given by each side, and mentioned 
the relationship of some witnesses to the defendant, 
but it does not appear that the jury was told to disregard 
any portions of the evidence. The jurymen were told 
repeatedly that they were to decide the questions of 
fact upon their own judgments, and that the comments 
of the court upon the facts were not binding upop 
them. This was not error, for in the United States 
Courts the judge may comment on the evidence, call 
the jury’s attention to parts of it that he thinks are 
important, and may express his opinion upon the facts, 
provided he finally leaves the decision of the questions 
of fact to the jury. 

i 

Appellant also contends that it was “ one-sided and un¬ 
fair” for the trial judge to comment upon a discrepancy in 
the testimony of the witness Stearns, without calling the 
attention of the jury to the manner in which the witness 
Stearns’ testimony corroborated the defendant’s testimony. 
And also that it was “one-sided and unfair” to point out 
the statement of the police officer throwing doubt on the 
defendant’s veracity without at the same time pointing 
out the critical self-contradictions which impaired the com¬ 
plaining witness’s veracity.” 
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In point is the language of Mr. Justice Holmes in 
Graham v. United States, 231 U. S. 474, at p. 480, (1913): 

It is objected that the judge called the jury’s atten¬ 
tion to Graham’s testimony concerning his expecta¬ 
tions when he contracted. The judge had a right to 
do more than that if he left the decision to them. Uni¬ 
versal distrust creates universal incompetence. In the 
courts of the United States the judge and jury are 
assumed to be competent to play the parts that always 
have belonged to them in the country in which the 
modern jury had its birth. (Italics added). 

And in Allis v. United States, 155 U. S. 117, 123 (1894) 
the Supreme Court stated: 

So far as respects the complaint that the court stated 
part of the testimony on a certain point without stating 
all, we know of no rule that compels a court to re¬ 
capitulate all the items of the evidence, nor even all 
hearing upon a single question. (Italics added.) 

Lastly, appellant complains that the trial judge erred 
in failing to sum up all of the testimony in the case. As 
has just been seen, the Supreme Court in the Allis case, 
supra, knew of no rule “that compels a court to recapitulate 
all the items of the evidence, nor even all bearing upon a 
single question.” Appellant cites as authority Starr v. 
United Stales, 153 U. S. 614, wherein it was said at page 
626: 

The evidence, if stated at all, should be stated ac¬ 
curately, as well that which makes in favor of a party 
as that which makes against him. (Italics added). 

And Trefone v. United States, 67 F. 2d 954, (9 Cir. 1933): 

If the testimony is summed up or analyzed, care 
must be taken to sum up and analyze both sides. (Italics 
added). 

To these authorities cited by appellant may be added 
Williams v. United States, 93 F. 2d 685 (9 Cir. 1937), wherein 
it was stated at page 692: 

A federal trial judge need not summarize the evi¬ 
dence at all. But if he undertakes to do so the summary 
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must be fair and adequate. The authorities are agreed 
that it must not be one-sided. 

Also Johnson v. United States, 270 F. 2d 168, (2 Cir. 
1920), wherein it was said: 

While a federal judge is not a mere moderator, and 
may express his own opinion of the facts to the jury, 
if in doing so he puts the case argumentatively, he 
must put both sides; the defendant’s as well as the 
government’s theory. (Italics added). 

The gist of these cases seems to be that a federal trial 
judge may draw to the attention of the jury certain portions 
of evidence which impress him as being important. Doing 
so, he is under no obligation to recapitulate all of the evi¬ 
dence, or sum up theories of Government and defendant. 
However, if he undertakes to do just that—sum up and 
recapitulate the evidence—then it is incumbent upon him 
to do so in a judicial manner, Le. to take care not to be 
unfair by failing to review all of the evidence or theories 
expounded by the parties to the litigation. 

In the instant case, a reading of the trial judge’s charge 
to the jury indicates clearly that he was not endeavoring 
to sum up or recapitulate the evidence. Indeed he char¬ 
acterized his own comments upon the evidence in this 
manner: | 

I merely point up those observations of the evidence 
to refresh your recollection with respeet to it (R. 67). 

CONCLUSION 

From the foregoing it is respectfully submitted that the 
trial Court committed no error in the instructions to the 
jury, and that the judgment below should be affirmed. 

I 

Geoeges Moebis Fat, 

United States Attorneys 
John C. Conuff, Je., 
Assistant United States Attorney; 

Joseph M. Howabd, 
Assistant United States Attorney; 

Raymond E. Bakes, 
Assistant United States Attorney. 
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1 Filed in Open Court August 16,1948, Harry M. Hall, 
Clerk. 

• • • 

The Grand Jury charges: 

On or about July 25,1948, within the District of Columbia, 
Robert B. Kimbrel by force and violence and against 
resistance and by sudden and stealthy seizure and snatching 
and by putting in fear, stole and took from the person and 
from the immediate actual possession of Robert King prop¬ 
erty of Robert King of the value of about $40.00 consisting 
of the following: 1 watch, of the value of $40.00. 

2 Thursday, August 19, 1948 

• • • 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his attorney, 
Robert L. Marshall, Esquire; whereupon the defendant 
being arraigned upon the indictment, the reading whereof 
he specifically waives, pleads not guilty thereto, and for 
trial puts himself upon the country and the attorney of the 
United States doth the like. 

3 Thursday, September 30, 1948 

• • • 

Come as well the attorney of the United States, as the 
. defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail; and by his at¬ 
torney, Robert L. Marshall, Esquire; and thereupon comes 
a jury of good and lawful persons of the District of 
Columbia, to-wit: Helen L. Clark, Max K. Zimmerer, Mark 
J. Abribat, Ocie E. Talley, Mary B. List, Herbert J. Smith, 
James M. Barkley, Wilfred H. Rommel, Mary L. Buckley, 
John E. Pote, George F. Langford, Irene T. McCabe, who 
being sworn to well and truly try the issue joined herein, 
upon their oath say that the defendant is guilty in manner 
and form as charged in the indictment; and thereupon it 
is demanded of the defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court, that, for 
his said offense, the said defendant be committed to the 
custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of Four (4) Years 
to Twelve (12) Years. 

• • • 
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4 Filed October 5, 1948, Harry M. Hull, Clerk. 

• • • I 

> 

Motion for New Trial j 

The defendant moves this Honorable Court to grant him 
a new trial for the following reasons: 

1. The verdict is not supported by substantial evidence. 

2. The defendant was substantially prejudiced and de¬ 
prived of a fair trial by reason of the following circum¬ 
stances : the delay and positive indication to the jury that 
defense witness, George Levister was incarcerated exercise^ 
a prejudicial effect upon the jury in that the credibility of 
this witness was completely destroyed. 

3. The Court erred in its charge to the jury in that its 
positive statement that, “Perjury has definitely been com¬ 
mitted in this case,” coupled with the manner and tone in 
which said statement was made, and the Court’s further 
statement that “there is apparently but one unbiased wit¬ 
ness” also coupled with the manner and tone in which said 
statement was made, had a prejudicial effect in that it in¬ 
dicated that the defendant and/or his witnesses committed 
perjury. 


4. The Court erred in denying the defendant’s motio 
for a mistrial. 


5 Friday, October 15, 1948 

• • • 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his at¬ 
torney, R. Marshall, Esquire; and thereupon the defend¬ 
ant’s motion for New Trial coming on to be heard, after 
argument by the counsel is by the Court denied. 


14 Direct examination. 

By Mr. Conufp: 

• •••••• 

Q. Your name is Robert King? 

A. Yes, sir. 

15 Q. What do you do for a living? 

A. Work at 14th and P. 
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Q. What sort of work do you do? 

A. Porter. 

Q. Directing your attention to the evening of July 25 of 
this year did you have occasion to be in the 900 block of New 
York Avenue, Northwest? 

A. Yes. 

Q. What time in the evening were you there? 

A. About 11:30. 

Q. Was anyone with you? 

A. No. 

Q. Did anything unusual occur? 

A. Well, this guy run up behind me and knocked me down 
and took my watch; that’s the only thing that occurred to 
me. 

Q. This 900 block of New York Avenue, that is located 
in the District of Columbia? 

A. Yes. 

Q. When did you first see this person you have described? 
A. That evening. 

Q. When did you first see this person? 

A. I saw him that Wednesday about 12 o’clock and I 

called an officer and told him-- 

Q. I want you to tell us just what happened in the 900 
block of New York Avenue. You said you were by your¬ 
self. 

16 A. Yes. 

Q. And did you have any property with you? 

A. I had a watch. 

Q. Where was that watch? 

A, On my arm. 

Q., What kind of watch was it? 

A. 14-karat gold Balova. 

Q. A wrist watch? 

A. Yes, with strap band on it 

Q. And I believe you said no one was with you at that 
time? 

A. No. 

Q. Did you see anybody in that block? 

A. I ain’t seen anybody but this fellow. 

Q.tWhen did you see that fellow? 

A. About 11:30. 

Q. Where? 

A. In the 900 block of New York Avenue. 

Q. Was he walking toward you? 

A. He was walking behind me but I wasn’t paying much 
attention to him. 
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Q. How far behind yon was he when yon first noticed 
him? 

A. Why a good little ways toward the comer. 

Q. Then what happened? 

17 A. He run and knocked me down and twisted my 
arm and took my watch off. 

Q. What were the lighting conditions there where he 
knocked you down and took this watch off of you? Were 
there any street lights nearby? 

A. One was on the comer. 

Q. Did you see this man’s face? 

A. Yes. 

Q. Had you ever seen him before? 

A. No. 

Q. Did you ever see him again? 

A. I saw him on 13th and Eye. 

Q. What happened after he took this watch from your 
arm? 

A. He ran to 8th and K to the DeLuxe Bestaurant. 

Q. What did you do after he rani 

A. I stayed out on the side to see if he was coming back 
out and I was looking for an officer and I didn’t see one. I 
saw one later on- 

Q. You saw him go in this restaurant? j 

A. That is right. 

Q. Where were you when he went in the restaurant? 

A. I was coming on. 

Q. Did you go in the restaurant? 

A. I didn’t, no, sir, not until the officer come. 

Q. What did you do when he went in the restaurant? 

18 A. I hung around outside to see if he was coming 
back out. 

Q. Were there windows around the outside of that res¬ 
taurant? 

A. Some windows out there. 

Q. Did you look in some windows? 

A. Yes. 

Q. Did you see the defendant inside the restaurant? 

A. Yes. 

Q. What was he doing? 

A. Talking to the bartender trying to pawn my watch. 

Q. Did you see your watch at thai time? 

A. I didn’t see it. 

Q. Did you go in the restaurant? 

A. I didn’t go in until the officer come. 

Q. Did you go in with the officers? 

A. That is right. 
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Q. Was the defendant there at that time? 

A. Yes. 

The Court: I am going to ask the jury to strike the con¬ 
clusion that the witness drew that the defendant was try¬ 
ing to pawn the watch. All he has testified to is that he 
saw the defendant through the window talking to the bar¬ 
tender, so any conclusion this witness drew that the de¬ 
fendant was trying to pawn the watch would not be evi¬ 
dence. 

19 By Mr. Contjff: 

Q. Did you ever see this man again? 

A. I haven’t seen him but that afternoon about 12 o’clock, 
that is the only time I seen him. 

Q. Did you see him any other day? 

A. No. 

Q. Do you know when the defendant was arrested? 

A. I don’t know what night it was, it was on a Sunday. 
Q,. Did you see him then? 

A. No, I didn’t see him then. I saw him only that day. 
Q. Do you see that man here today? 

A. Yes. 

Q. Where? 

A. Bight there. 

Q. Did you have any conversation with him after he was 
arrested? 

A. No, I haven’t had a word of talk with him. 

Q. Did you hear anybody else have any conversation with 
him? 

A. No. 

Q. Did you ever recover your watch? 

A. No. 

Mr. Conliff: You may cross-examine. 
Cross-examination. 

By Mr. Marshall : 

Q. Your name is Bobert King and you say you live 

20 at 619 New Jersey Avenue? 

A. That is right. 

Q. Did you say that you never saw the defendant Kimbrel 
before that night? 

A. No. 
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Q. Can yon say whether or not you saw the defendant 
Kimbrel about two days prior to this at Franklin Park? 
A. On the comer of 13th and Eye. ! 

Q. I am asking whether you didn’t see him two days before 
that at Franklin Park? 

A. I saw him that Monday. 

Q. Did you ever see him prior to that time? 

A. No, I never seen him. 

Q. Do you remember what happened two days prior to 
that time, and the circumstances under which you saw 
Kimbrel? 

A. What happened? 

Q. Did anything happen between you and him? 

A. Oh, no, not anything. 

Q. What time was it on July 23? 

A. About 12 o’clock, in the daytime. 

Q. And you were hanging around Franklin Park? 

A. I was going to work then. 

Q. Did you work as a porter at 14th and T at this date? 
A. 14th and T—no, 14th and P. 

Q. Did you ever work in the Mayflower Hotel? 

21 A. No. 

Q. Did you ever offer Kimbrel a drink of whisky 
on this day in question? j 

A. No, I never offered him a drink of whisky, no, sir, 1 
don’t know him. That’s the first time I ever seen him. 

Q. Isn’t it a fact on July 25 you also saw Kimbrel in 
Franklin Park? 

A. I didn’t go through Franklin Park. I was coining up 
the street. 

Q. Were you in Franklin Park that night? 

A. No. 

Q. When was the first time you saw Kimbrel? 

A. I saw him coming up the street behind me. 

Q. What time did you say this was? 

A. 11:30. j 

Q. You say you had a watch at that time? 

A. That is right. 

Q. Wliat kind of a watch was it? 

A. A Bulova. 

Q. Where did you get that watch? ! 

A. New York Jewelry Company. 

Q. How much did you pay for it? 

A. $52. 

Q. After you saw Kimbrel you say he ran into you and 
threw you down? 
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22 A. That is right. 

Q. Isn’t it a fact that yon and Kimhrel walked np 
New York Avenne to 9th Street to go to a gentleman’s 
apartment to try and sell that watch? 

A. No, not me. 

Q. Isn’t it also a fact that yon ran across another party 
by the name of Leviser and tried to sell the watch with 
Kimbrel at that time? 

A. No, no. 

Q. Isn’t it a fact yon also went to this DeLuxe Cafe on 
9th and New York Avenne and stood ontside the door 
while yon gave Kimbrel the watch to go in? 

A. I haven’t given him the watch; he took it off my 
arm. 

Q. Yon don’t recall giving him the watch originally to 
sell in order to bny some whisky? 

A. I don’t know that, no. 

Q. Do yon drink? 

A. No, I don’t drink. 

Q. Yon don’t recall ever taking the watch off yonr hand 
to give to Kimbrel to try and sell? 

A. No, sir. 

Q. Yon don’t recall when Kimbrel went into this restau¬ 
rant on 9th Street yon were ontside the door with him? 

A. No. 

23 Q. Where were yon? 

A. I was coming np the street, he was running and 
I was running behind him. 

Q. How far did he run? 

A. He run np to the corner and inside the place. 

Q. How far was that in distance from where yon first 
saw Kimbrel? When yon first saw Kimbrel yon said yon 
were looking around and yon saw him a half block or a block 
away. Were yon looking for him that night? 

A. Yes, I looked for him to get my watch. 

Q. This was prior to the time yon say he took yonr 
watch. You said yon saw Kimbrel about a block away the 
first time that night. Do yon recall how it was yon happened 
to turn around and see Kimbrel a block away? 

A. I saw him running. / 

Q. He was running toward yon? 

A. He went np New York Avenue. 

Q. Was that before or after? 

A. Before. 

Q. He was running toward yon? 

A. Yes, and knocked me down. 
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Q. And he was a block away? 

A. That is right. 

Q. Was there anyone else on the street? 

A. I wasn’t paying mnch attention. 

24 Q. Yon saw this man coming running down New 
York Avenue about a block away? 

A. Yes. 

Q. And you didn’t pay much attention? 

A. No. 

Q. Did you watch him? 

A. I watched him, the way he went 
Q. Just how did he run toward you? 

A. I don’t remember; he run and knocked me square oil 
my face and caught my arm. 

Q. Were you feeing him when he knocked you flat on 
your face? 

A. No. 

Q. In other words, you turned your back to him at that 
time? 

A. That is right. 

Q. But you saw him running up the street That aroused 
your curiosity but you didn’t watch him; you turned your 
back on him and you say he threw you to the ground? : 
A. That is right. ! 

Q. Did he take the watch off of your arm while you were 
on the ground? 

A. He took it while I was on the ground. 

Q. Did he search you for anything else? 

A. No. 

25 Q. Did you have some money on you at that time? 
A. No. 

Q. He didn’t try to take anything else from you? 

A. No, he just took my watch. 

Q. What did he wear that night? 

A. Grey pants and sort of plaid shirt 
Q. Did he have long sleeves or short sleeves? 

A. Long sleeves. 

Q. How did he know you had a watch on? 

A. Anybody can see. 

Q. You said you had a long shirt on. 

A. No, I said he had. I had a sport shirt on but I had 
my watch on my arm. 

Q. And after you claim he took your watch you said you 
saw him go into this restaurant? 

A. That is right 

Q. Did you call the police at that time? 



26 


A. I walked up to H Street and I saw the scout car and 
I told them. 

Q. Why didn’t yon go in the restaurant when yon saw 
him in there? 

A. I didn’t go in there because people would think some¬ 
thing and I just stood outside. 

Q. Were you afraid to go in? 

A. I wasn’t going in there. 

26 Q. Did you see him talking to anybody ? 

A. Yes, to the bartender. 

Q. Where was the bartender? 

A. Back in back. 

Q. Could you see the bartender? 

A. That is right, and I could see him too. 

Q. Were you standing by the doorway? 

A. I was standing at the window on the side. 

• Q. Isn’t it a fact this restaurant is composed of two 
stores? 

A. Yes. 

Q. Of which half is the restaurant and the other half 
is a barroom? 

.A That is right. 

Q. And that there is a side wall partition all the way 
until the little entrance in the back where there is a bar? 
A. That is right 
Q. Where was the bartender? 

A. He was there talking. 

Q. Was he outside from the bar? 

A. He was inside the bar. 

Q. And you were able to see the bartender through this 
partition when you were standing outside the door? 

A. That is right. 

Q. You are positive of that? 

27 A. Positive. 

Q. After you told the scout car did the scout car 
pick him up there? Was he arrested in this restaurant? 
A. No. 

Q. Do you know any reason why he wasn’t? 

A. I don’t know; he had gone. 

The Court : How did he know what? 

Mr. Marshall; I would like to know did the scout car 
come to this restaurant. 

The Witness : Yes, I carried them there. 
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By Mr. Marshall: 

Q. You carried them there? 

A. Yes. 

Q. And was the defendant there at that time? 

A. No, but the bartender told us- 

Q. Just answer the question. Was the defendant there 
at that time when the scout car arrived? 

A. No. 

Q. Where did you go after that? Did you go back to 
Franklin Park? 

A. No, I went to Headquarters. 

Q. About what time in the evening was that? 

A. You mean in the night or in the day? 

Q. In the nighttime. 

A. About 11:30. 

28 Q. You went to Headquarters about 11:30? 

A. That is right. 

Q. What time did you first see Kimbrel that night? 

A. It was about 10 o’clock or 11 o’clock. 

Q. It was early, wasn’t it? 

A. Yes. 

Q. It could have been even 9 o’clock? 

A. No, it wasn’t no 9 o’clock; it was about 10:30. 

Q. How do you know it wasn’t 10 o’clock? 

A. Because I had just looked at my watch. 

Q. And what time did your watch say? 

A. My watch said 10:35. 

Q. That’s the first time you saw Kimbrel? 

A. Yes, the first time I ever seen him. 

Q. After you came from Headquarters where did you 
go? 

A. I went home. 

Q. Did you ever see the policemen arrest Kimbrel that 
night? 

A. No. 

• • # '• 

29 Direct examination. 

By Mr. Conxiff : 

Q. Will you state your full name, please? 

A. Gus Milton. 

Q. Where are you employed? 

A. I am operating a restaurant at 8th and K. 

Q. What is the name of that restaurant? 

A. DeLuxe Restaurant 
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Q. Did you operate that restaurant on July 25 of this 
year? 

A. Yes, sir. 

Q. Do you know the defendant in this case, Robert 
Kimbrel? 

A. I know him now but I never saw him before. 

Q. Did you see him on July 25 of this year? 

A. Yes, he come to my place. 

Q. What time of day or night did he come to your place? 

A. Well, 1 don’t exactly remember the time. It was in 
the evening around 8 or 9 o’clock; I don’t remember exactly 
what time it was. 

Q. It could have been later or it could have been earlier? 

A. It could have been later or it could have been 

30 earlier, I don’t remember the time exactly. 

Q. And had you ever seen him before that night he 
came to your restaurant? 

A. No, sir. 

Q. Did you have any conversation with him in your res¬ 
taurant that night? 

A. Yes, I did. 

Q. What was the conversation? 

A. I was standing behind the bar and he walked in the 
place and he says to me, “I want to see the boss.” And I 
says, “I am the boss.” 

He says to me, “Can I talk to you?” And I said, “Yes, 
go ahead and talk.” 

So he said, “I have got a watch which is worth about 
$125 and I am out of a job now and I want to borrow about 
$20 from you, I will pay you back next week. ’ ’ 

I says, “Where are you working?” 

He says, “I am working at the Blue Bell Restaurant on 
G Street.” 

Q. Is that G or D? 

A. G Street, he told me. As soon as he told me at the 
Blue Bell Restaurant on G Street I knew there wasn’t no 
Blue restaurant on G Street. 

So I said to him, “I don’t need any watch; that watch 
isn’t worth $125.” 

31 He said, “Well, let me have $15 on it and I will 
give it to you next week. ’ ’ I said no. 

He said, “Let me have $10.” I said no. 

Finally I said to him, “I don’t need the watch,” and 
finally he said to me, “Can I go out the back way?” 
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And I said, “No, you can’t go out the back way. You 
have got to go out the front way, the way you came in,” and 
he took the watch with him and left 

i 

Mr. Conlefp: Robert King, will you stand, please ? 

Will you look at that young man? 

The Witness : Yes. 

By Mr. Conlipp : 

Q. Did you ever see that boy before? i 

A. I never saw him before until that night after this man 
that talked to me about the watch, it was about a half hour 
or three-quarters of an hour after that that the boy came 
to my place with an officer and asked me if I saw a fellow 
around my place- 

Q. Don’t say what they asked you. Had you seen that j 
boy before he came there with the officer? 

A. No, sir, never before. 

Q. From where you were talking with this defendant 
could you see the street? 

A. I couldn’t very well see the street because it was in 
the evening and dark and the sign, you know, in my 

32 window, throws too much light, I couldn’t see very 
well outside. I was too far back from the front talk¬ 
ing to this gentleman over there. 

Q. Were there any windows in the front of your res¬ 
taurant? 

A. Yes, there is a great big window. 

Q. And from where you were talking to this defendant 
could you see the window? 

A. I could see the window, yes. 

Q. How long was it after you refused to buy this watch j 
that the defendant left your place of business? 

Q. I believe the last question I asked you before recess 
was how long did the defendant stay in your place of busi-! 
ness after you refused to buy the watch from him? 

A. He didn’t stay very long; he walked right out. I told j 
him to go out the way he came in and he walked right out. 

Q. And how long before this young man arrived : 

33 with the police? 

A. About half an hour or three-quarters of an! 
hour. I know he came in with an officer and talked with me. j 

Mr. Conupp : That is alL 
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Cross-examination. 

By Mr. Marshall : 

Q. Mr. Milton, on this night in question you say the time 
that Mr. Kimbrel came to your restaurant was 8 or 9 o ’clock; 
it could have been 10 or 10:30? 

A. Like I said before, I don’t remember exactly the time 
because I was busy in my place there, but I know he came 
there. 

Q. Did you notice anything unusual about him when he 
came into your store? 

A. I don’t know- 

Q. Did you notice anything that was unusual about him? 

A. No. 

Q. Was he excited? 

A. Well, the time that he told me he wanted to go out the 
hack way- 

Q. No, was he excited at the time he came into your 
place? 

A. I don’t remember whether he was excited when he 
came in. 

Q. Did he appear to be nervous? 

A. Well, seemed to be a little nervous, yes. 

34 Q. Was he out of breath? 

A. I can’t remember whether he was out of breath. 

Q. You didn’t notice whether or not he had difficulty in 
breathing, did you? 

A. Of course not. 

Q. Would you have noticed it had he had difficulty in 
breathing? 

The Court: That is suppositious. His answer to the 
question whether he made any observation of that character 
was no. Now you ask him would he have noticed it 

By Mr. Marshall: 

Q. You didn’t notice anything unusual about his appear¬ 
ance that night? 

A. Not exactly. 

Q. When he spoke to you where were you in your estab¬ 
lishment? 

A. I was standing in my bar. 

Q. Will you describe your restaurant to His Honor and 
the ladies and gentlemen of the jury, just how the setup is, 
including the partition? 
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A. Well, in the room that I was standing is a great big 
room, I would say about 60 or 75 feet long and about 25 to 30 
feet wide. 

My bar is in the rear end of my room, and I was standing 
on the front edge of the bar. 

35 Q. Do you have anything separating your liquor 
from your restaurant? 

A. Yes, we have two rooms, one is a cafeteria and the j 
other is the liquor place. i 

Q. On one side is your restaurant, that is separated by j 
a partition? j 

A. Yes. 

Q. Is that a solid partition all the way back? 

A. A solid partition except coming from the kitchen we 
have two doors connecting both places. 

Q. Just two little archways? 

A. Not two little archways; two big doors connecting 
both places. 

Q. Where is your bar located? 

A. At the rear end but it is facing both places. If I stand j 
in my bar I can see both places. 

Q. But you can’t see the front of your store? 

A. Yes, I could see the front also. j 

Q. And on this night in question you made a statement I 
that Kimbrel stated, “Do you have any back way out, or j 
entrance.” Is that what he said? 

A. He asked, “Can I go out the back way?” 

And I said, “No, you cannot go out the back way; you 
have got to go out the way you came.” ; 

Q. Could he have asked you whether or not you j 

36 had a back bathroom? 

A. No, sir, he didn’t ask me that. He only asked ; 
me, he wanted to go out the back way. 

Q. You saw King later on that evening? 

A. Sir? 

Q. Robert King. 

A. You mean the little boy over there? 

Q. Later on that evening? 

A. Yes, sir, I saw him when he came in with an officer. 

Q. Did he make any statement to you at that time? 

Mr. Conleff: If the Court please, that is hearsay. If 
counsel wants to go into it I have no objection, but I don’t 
think it is admissible. 
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By Mr. Marshall: 

Q. Did King say he watched yon while you were in the 
store T 

A. King came to my place with an officer and the officer 
asked me if I saw a man, a so-and-so who talked to me about 
a watch, and I told him yes, and at the same time the officer 
told me that this Mr. Kimbrel stole the watch from the little 
boy over there, what’s his name? 

Q. King. 

A.-King, and I says to him, “Where did he steal it?” 

And he said, “Out on the comer.” 

He said, “I saw the man talking to you”—King 

37 told me—and he said, ‘‘1 saw you talking to Kimbrel. ’ ’ 

I said, “Where were you when you saw me?” 

He said, “I was outside on the front window.” 

I said, “Why didn’t you come inside and tell me about 
it?” And he said, “I was scared to death.” 

Direct Examination. 

• ♦ . • 

By Mr. Contjff: 

Q. Will you state your full name, please? 

A. Arthur L. Webber. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. Precinct detective attached to No. 1 Precinct f 

A. That is right. 

Q. Did you have occasion to investigate the complaint 
of Mr. Robert King relative to an alleged robbery on July 
25 of this year? 

A. Yes. 

38 Q. Did you talk to the defendant in connection with 
this case? 

A. Yes, I did, down at No. I Precinct just after his 
arrest 

Q. How long after he was arrested? 

A. I would say a half hour. 

Q. Was anybody else present? 

A. No one was present. 

Q. What did he say to you and what did you say t 

A. I asked him if he had committed this act and he said 
no. 

I said, “Have you ever seen this man before?”' And 
he said no. 

Q. By this man, who did you mean? 
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A. The complainant, Robert King. 

I also asked him if he had seen the watch in question and 
he said no, he had not. He denied knowing anything about 
the transaction at all. 

Mr. Conliff : That is all, thank you. 

i 

Cross-examination. 

By Mr. Marshall: 

i 

Q. You didn’t arrest Robert Kimbrel, did you? 

A. No, I did not. 

Q. You know nothing of the facts in this case other than 
your having a conversation with Kimbrel at Head- 

39 quarters, is that correct? 

A. With King. 

Q. With King or with Kimbrel? 

A. I talked to both of them. 

Q. I am referring to Mr. Kimbrel here, the defendant in 
this case. You know nothing about the facts in the case 
other than your conversation with Mr. Kimbrel at head¬ 
quarters? 

A. That is true. 

Mr. Marshall: That is all. 

! 

Redirect examination. 

By Mr. Conlut: 

Q. Did you advise the defendant you were handling the 
case? 

A. Yes, I did. 

Mr. Conleff: That is all. 

(Witness excused.) 

Mr. Conuff: That is the Government’s case. 

j 

Direct examination. 

• • • 

By Mr. Marshall: 

Q. State your full name. 

40 A. Robert Bradley Kimbrel. 

Q. Where do you live? 

A. King’s Mountain, North Carolina. 

Q. Are you married? 

A. Yes, sir. 


i 
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Q. And have a family? 

A. Yes, sir. 

Q. How many children? 

A. Three children. 

Mr. Conlut: I object. 

The Court: That is immaterial. 

By Mr. Marshall: 

Q. On the night of July 25 do you recall anything unusual 
happening? 

A. Yes, sir. 

Q. Tell His Honor and the ladies and gentlemen of the 
jury exactly what happened on that night. 

A. On or about 9 o’clock Sunday night, July 25, I was 
living at the Whitestone Hotel, 16th and L. I left the hotel 
with $1.40 in my pocket. I was going down to 9th Street 
and New York Avenue or 8th and Mt. Vernon to a boot¬ 
legger—it was Sunday night and I was going-down to get 
a drink of whisky. 

On the way down I stopped in Franklin Park in the men’s 
restroom. While I was standing in there this Robert King 
came up and he spoke to me, “Hello, Sporty, where 
41 have you been?” 

A few nights before that I had saw the guy and 
we had had a drink of whisky together. 

I said I would like a drink myself, and he asked me, 
“What are you drinking, Sporty,” and I said, “I haven’t 
got nothing; I have a buck and forty cents and I am going 
to the bootlegger to get a drink, and he said, “I will go 
along with you.” 

And I said, “How much have you got? Have you got 
the 60 cents,” so I could get a half pint, and he said, “No, 
but I have this wrist watch,” and he said, “And if we can 
sell it I will buy the bottle and give you something for 
helping me sell it.” 

On the way down I stopped at Sam Steam’s house, 937 
New York Avenue, and I went up and knocked on Mr. 
Steam’s door. 

His little boy about 10 or 11 years old came to the door 
and I asked him if his father was home and he said yes, 
he was laying down, and I said, “Tell him Robert Kimbrel 
wants to see him.” 

And in a few seconds Sam Steams appeared in the door- 
wav. and he said, “What do you want?” 
i lie colored boy took the watch off his arm and he said, 
“You know the man, you sell it to him,” and when he came 
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to the door I said, “This fellow has a wrist watch to 
sell, would you be interested in holding it for a few 
days?” 

42 He says, “I don’t have any money, Kimbrel,” 
and he said, “If I did have I wouldn’t want to buy 

the watch, I couldn’t afford it anyway. ’ ’ 

And I left 937 New York Avenue and walked down to¬ 
ward 9th and New York Avenue, me and King. I had 
the watch in my hand playing with it, and just before we 
got to 9th Street I met George Leviser and I also asked 
George Leviser if he wanted to buy the watch and he said 
no. 

Q. Was this little fellow with you? 

A. He was with me from the time we left Franklin Park i 
until about, I will say we were together an hour, and I j 
guess I tried to sell the watch to at least 25 people around 
9th and New York Avenue and 8th and K and on New York 
Avenue. 

I went to the DeLuxe Restaurant at the corner of 8th 
and K where this Mr. Gus operates his place of business, j 
and I went in and asked him if he wanted to take the 
watch in pawn. j 

He says, “Where do you work?” 

/ And I told him, “I am not working any place now but j 
I used to work for the Blue Bell Restaurant.” j 

And he said, “Where did you get the watch?” 

And I says, “It belongs to a boy on the street.” 

He says, “How much do you want for it?” And I said, 
“$15.” 

He said, “I can’t pay $15.” J 

I said, “How about $10?” And he said no. 

43 He said, “I’ll tell you what I will do, if you need 
$5 I will let you have $5 on this watch and you can 

come in and pick it up anytime it is convenient to you.” 

I said, “I don’t think the guy will take $5,” and I went 
back on the street and got my little friend Robert King and 
carried him back to 9th Street to the Reno Restaurant and 
I went in and tried to sell it to Bill Williams. She said 
her husband wasn’t around but if I didn’t get rid of the 
watch in the next few minutes why if she could get in 
touch with her husband she would get the money and buy 
it for him. 

While we were standing around there I saw another fellow 
I had saw around the poolroom and I asked him if he 
knew where we could sell it and he said, “Did you take 
it to Jimmy Painter on H Street,” and I said, “No, I 
don’t know him.” 
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And he said, “Give it to me and I will take it over there 
and see what I can do with it.” 

Q. Was King there with you? 

A. Yes, King was there with me, and he taken the watch 
and went through this alley. We stayed there about four 
or five minutes and King began to get nervous. 

He said, “Did you know the guy you gave the watch to?” 

And I said, “I have seen him around the comer, he is 
one of the boys.” 

And he said, “I don’t believe he is coming back; let’s go 
look for him,” and we could see the back end of the 

44 alley where he said he was going on H Street. 

Then King made an advance at me and caught hold 
of me down here at my privates and he said, “If I sell the 
watch and get some money you are going to let me fix you 
up,” and he said, “I have a place on 6th Street and I will 
carry you down there and you can go to bed and take your 
clothes off and I will go over you with my tongue.” 

And I told him, “Fellow, the agreement was we were 
coming down here looking for a drink of whisky,” and I 
said, “You don’t have to make no proposition to me like 
that” 

I said, “If I had known that was in your mind in the 
beginning I wouldn’t have come,” and I said, “You just 
take care of your watch yourself.” 

And he said, “How about the guy that’s got my watch?” 

And I said, “That’s your worry and not mine.” 

The next time I saw King was at the same place he 
picked me up the first time we got together at Franklin 
Park, 13th and Eye Street. I was coming out of the Franklin 
Restaurant, just had lunch in there. 

Q. "Where did you go after you went to Gus Milton’s 
restaurant? 

A. Back around to the Reno. 

Q. And after that where were you arrested? 

A. I wasn’t arrested at night; I was arrested about 1 
o’clock in the afternoon at 13th and Eye coming out 

45 of the Franklin Restaurant. 

Q. After you were arrested where did they bring 

vou? 

m 

A. No. 1 Precinct station. Robert King was in the back, 
and he knew he would find me up there—in fact when I 
walked off he said, “If the guy don’t show up with my watch 
I will have you arrested, and I said, “You will have no 
trouble finding me.” 
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Cross-examination. 


By Mr. Conliff: 

Q. Did yon talk to Detective Webber after yon were 
arrested? 

A. Yes. 

Q. Did you tell him yon didn’t know this boy Robert 
King? 

A. Anything that I told Lieutenant Webber in No. 1 I 
told him under fear and to escape any body punishment 
which I was already undergoing in No. 1 Precinct. 

The Coubt: Of course that was not the question. The 
question was did you tell the officer what the officer testified? 

The Witness: I don’t remember making any statement 
like that. If I did I made it while under fear. 


By Mr. Conliff: 


Q. Did you tell Precinct Detective Webber you had 
46 never seen any watch? 

A. I told Detective Webber that I wasn’t guilty 
of robbing anybody. 

Q. Did you tell him anything about the circumstances you 
have just told the jury? 

A. I told the arresting officers about the guy trying to 
have immoral relations with me. i 

Q. When you talked to Mr. Milton in the DeLuxe Restaur 
rant did you ask him, “Can I go out the back way?” 

A. I said, “Can I use your bathroom?” 

Q. Are you the same man who under the name of Prank 
Felix Roberson was convicted in the Police Court in the 
District of Columbia on December 31, 1934? 

A. Yes, sir. 

Q. Are you the same man, the same Robert Kimbrel who 
was convicted of two cases in the Police Court in the District 


of Columbia on September 7, 1947? 

A. Yes, sir. i 

Q. Are you the same Robert Kimbrel who was sentenced 
for auto stealing in Mansfield, Ohio, on October 3, 1930? 
A. Yes, sir. 

Q. Are you the same Robert Kimbrel who was convicted 
of housebreaking and larceny in Columbia, South Carolina, 
on January 2,1933? 

A. Yes, sir. 

47 Q. Are you the same Robert Kimbrel who was con¬ 
victed of burglary in Columbia, South Carolina, on 
January 17, 1936? 
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A. Burglary? 

Q. Yes. 

A. No, sir. 

Q. Did you receive a sentence of 15 months? 

A. For housebreaking. 

Q. Not burglary but for housebreaking? 

A. Yes. 

Q. Are you the same man who was convicted of pick¬ 
pocketing in Columbia, South Carolina, on October 8,1936? 

A. Yes, sir. 

Q. Are you the same Robert Kimbrel who was convicted 
of auto stealing in Columbus, Ohio, on September 15, 1939 ? 

A. What date was that? 

Q. September 15, 1939. 

A. Yes, sir, but am I being tried on my past record or on 
the facts being presented here? 

The Court : Just a minute. The Court will discuss your 
past record with the jury. You just answer the questions. 

By Mr. Conutf : 

Q. Are you the same Robert Kimbrel who was convicted 
of grand larceny in Montgomery, Alabama, on March 26, 
1940? 

A. Yes, sir. 

Q. Are you the same man who was convicted of 
48 assault on a female on June 16, 1942, in Raleigh, 

North Carolina? 

A. Yes, sir. 

Q. Are you the same Robert Kimbrel who was convicted 
of forging a Government check at Charleston, South Caro¬ 
lina, on April 26, 1945? 

A. Yes, sir. 

Q. Are you the same Robert Kimbrel who was convicted 
of forging a Government check at Atlanta, Georgia, on 
February 3, 1947 ? 

A. No, sir, that’s the same check. 

Mr. Conlut: That is all. 

Redirect Examination. 

By Mr. Marshall : 

Q. Did you serve time for all these offenses? 

A. According to law I have paid my debt to society on 
those cases. 
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The Court: That is not the question; did you serve time? 

The Witness: Yes, sir, I served every day of it, yes, sir. 

Mr. Marshall: That is all. 

• * • 

By Mr. Marshall: 

Q. State your full name and address. 

A. Samuel Steams, 934 New York Avenue, Northwest. 

Q. Have you ever seen Robert Kimbrel before, this man? 

A. I recognize him by the face. 

The Court : The question was have you ever seen him be¬ 
fore? 

The Witness : Yes, sir. 

By Mr. Marshall : 

Q. Do you recall anything happening on July 25 of this 
year, at your house? 

A. It was rather late one evening this man came to my 
door, so my boy was telling me, I was in my apartment ready 
to go to bed, and he came with this colored fellow that I 
don’t see here, and asked me if I wanted to buy a watch. 

Q. What did he offer to sell it to you for? 

A. There was no mention of any amount when he first 
mentioned it. I told him I didn’t need a watch, I had a 
watch and a clock in my home and didn’t need any. 

Q. You told him you weren’t interested in purchasing his 
watch, is that .correct? 

A. Yes, sir. 

50 Q. And you say he was there with some other per- 
person? 

A. Him and a colored fellow. 

Q. What time of night was this about, do you recall? 
Was it in the afternoon or evening? j 

The Court: Let’s fix the time. 

Mr. Marshall: On July 25. 

The Court : No, no, don’t lead the witness. He said some 
night. 

Mr. Marshall: I asked the witness whether he recalled 
anything unusual happening on July 25. 

The Court: Let’s fix the date. 
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By Mr. Marshall : 

Q. Do you recall the date this happened? 

A. I don’t recall the date; I didn’t record the date. 

Q. Was it in the summertime? 

A. It was summer. 

Q. Do you know whether or not it was during July or 
August? 

A. I don’t know; it was summer; I remember—I don’t 
remember the particular time. 

The Court: Do you know what year? 

The Witness : Well, it was this year. 

By Mr. Marshall: 

Q. Do you recall what time of night he came to your 
house? Do you recall the approximate time in the 
51 evening? 

A. I don’t know the exact time. Like I said, I 
didn’t record anything; I was ready to go to bed. It was 
late in the evening. 

Q. Would you say it was 10 or 11 o’clock or 9 o’clock? 

A. I would say it was nearer 10 or 11 or midnight, I don’t 
know the exact time; I didn’t record when it happened; 
I wasn’t interested. 

Mr. Marshall : That is all. 

Cross-examination. 

By Mr. Conleff: 

Q. Your name is Samuel H. Stearns? 

A. Yes, sir. 

Q. Have you ever used the name Joseph Stein? 

A. No, sir. 

Q. Have you ever used the name Samuel Kirtz? 

A. No, sir. 

Q. Have you ever used the name Samuel Berg? 

A. lama retired professional boxer, Samuel Stearns. 

Q. Are you the same person who under the name of 
Joseph Steam was convicted of larceny by trick and im¬ 
personating an officer in Allentown, Pennsylvania, in Oc¬ 
tober, 1940? 

A. No, sir. 

Q. You didn’t receive a sentence of $100 fine, restitution 
to be made in the sum of $3,000, imprisonment one year and 
six months to three years? 
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52 A. No, sir. 

Q. Are you sure about that? 

A. I am positive. 

Q. Are you the same man who under the name of Samuel 
Kirtz was convicted in the Court of General Sessions of 
New York City on or about November 9, 1942, for the of¬ 
fense of grand larceny? 

A. No, sir. 

Q. Are you the same person who under the name of 
Samuel Berg was convicted at Charlestown, Massachusetts, 
in the month of January, 1944, of threatening to accuse of 
a crime to extort money in two counts? • 

A. No, sir. 

Q. Two counts of extortion? 

A. No, sir. i 

Q. And you did not receive a sentence to the Massachu¬ 
setts State Farm of three to four years in connection with 
an extortion case during the month of January, 1944? 

A. No, sir. 

i 

Mr. Marshall: I object; he has answered the question 
that he wasn’t the same party. 

Mr. Conleet : That is all 

The Court: What sort of a colored man—what was the 
size of this colored man that came along to your house? 

The Witness: It was nighttime and I can’t recall; 

53 I know he wasn’t a big man. 

The Court: How big was he? 

The Witness: By comparison with me, with my height, 
I would say he was a little taller than I. 

The Court: And how tall are you? 

The Witness : Five feet six. 

The Court: Was he about your weight? 

The Witness: Lighter than I am. 

The Court: How much do you weigh? 

The Witness: 155 or 160 pounds. 

The Court: How much lighter was he than you? 

The Witness : I am not much of a judge. 

The Court : You are an old fighter, you ought to be able 
to tell weight. What did you fight at? 

The Witness : 135, but that weight has gone. 

The Court : How old a man was this man? 

The Witness : The man was colored, sir. 

The Court : I said how old was he. 

The Witness: I would say around 35 or 40, 30 probably. 

The Court: He could have been 30, 35, or 40? 

The Witness: Yes. 
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The Coubt: And this occurred in your home? 

The Witness: Yes. 

The Coubt : Did he have a mustache ? 

The Witness : Not at that time, no, sir. 

54 The Coubt: I mean did you see him some other 
time? 

The Witness: No, sir. 

The Coubt: Why do you say he didn’t have a mustache at 
that time? 

The Witness : Some people do raise mustaches. 

The Coubt : A lot of people raise mustaches, hut my ques¬ 
tion was did he have a mustache at that time ? 

The Witness: No. 

The Coubt: Step down. 

Redirect Examination. 

By Mr. Marshall. : 

i 

Q. Did you or did you not get a good look at this man at 
that time? 

A. Well, I was at the upper landing at the apartment 
where I live and I wasn’t interested. My boy called me to 
the door—I was ready to go to bed—my boy called to me 
and said two men wanted to see me and I looked out the door 
and he said did I want to buy a watch. My son called me 
to the door. 

Direct Examination. 

• • • 

By Mr. Marshall: 

55 Q. Will you state your full name? 

A. George Cole Leviser. 

Q. Do you know the defendant Robert Kimbrel? 

A. I do. 

Q. Did you have occasion to see the defendant sometime 
last summer? 

A. I did. 

Q. Do you recall the date on which you saw the de¬ 
fendant? 

A. I don’t remember the date exactly, no. 

Q. Do you remember the time when it was? 

A. It has been about a month ago, a little over. 

Q. Would you say it was during the month of July? 

A. Possibly two months. 

Q. When was the first time you saw the defendant? 
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A. I saw him I suppose at 8:30 or 9 o’clock in the eve¬ 
ning. . | 

Q. You saw him about 8:30 or 9 o’clock in the evening? 
A. About that. 

Q. Where did you see him? 

A. 900 block of New York Avenue. 

Q. Was anyone with him at that time? 

A. Yes. • 

Q. Who was with him? 

A. I know who he was; he was a small colored 
fellow. 

56 Q. Did he say anything to you? 

A. He approached me on New York Avenue and 
asked if I wanted to buy a watch. 

Q. Did the colored fellow say anything to you at that 
time? 

A. No, he did not. i 

Q. What did you tell the defendant Kimbrel? 

A. I asked him how much he wanted for it and I think 
he said $15. 

Q. Did the colored boy say anything at that time when 
he asked you for $15? Did he object that it was too much 
or too little? 

A. No, he said Kimbrel said he wanted $15 for it—the 
boy did rather—but the boy didn’t say anything to me. 

Q. Did you see the watch? 

A. No, I did not. 

Q. Did you tell him anything? 

A. I asked him how much he wanted for it and he said 
$15 and I told him I didn’t have that much money and 
they walked off together. 

Q. You say they walked off together, who walked off? 
A. Kimbrel and the colored fellow. 

Q. And yourself? 

A. No, they left me. 

Q. What time of night was it? 

57 A. Approximately 9 o’clock I will say; that is a 
guess, I don’t remember exactly. 

Q. And where was this? Can you fix the exact loca¬ 
tion? 

A. They approached me in the 900 block of New York 
Avenue about middleways of the block. 

Q. On New York Avenue in the 900 block? 

A. Yes, sir. 

Q. Had you ever seen the colored boy before? 

A. No, I haven’t. 
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Q. Had you ever seen Kimbrel before that time? 

A. Oh, yes; I have been knowing him several years. 

Mr. Mabhall: That is all. 

Mr. Contjff : I have no questions. 

(Witness excused.) 

Mr. Marshall: That is the defendant’s case, Your Honor. 

• • • 

62 Charge to the Jury 

The Court (McGuire, J.): Members of the jury : The 
defendant at the bar of this court is accused in an indict¬ 
ment of the crime of robbery within the jurisdiction of the 
court and within the District of Columbia. 

Now, robbery may be said to be larceny plus violence, 
although the District of Columbia statute not only includes 
violence in its definition but even the sudden or stealthy 
seizure, snatching, putting in fear another person and 
then taking his property away from him. So robbery may 
be said to be larceny plus violence. 

63 Larceny is the taking of the goods and wares or 
the merchandise of another with the intent at the 

time of taking of appropriating the goods, wares or mer¬ 
chandise so taken to the use of the individual taking them. 
If I take your purse with the intent at the time of the taking 
to appropriate it to my own use I have committed the crime 
of larceny. If I do that plus the application of violence 
to your person, under the District of Columbia statute 
and under the statutes of every State of the Union wherever 
the American system of law is practiced, and prevails, I 
have committed the crime of robbery. 

So that is the nature of the crime with which this de¬ 
fendant at the bar of this court stands accused. 

You know from your experience during the past month 
that an indictment is not proof, it is not evidence; it cannot 
take the place of proof; it cannot take the place of evidence. 
It is merely a formal notification to the defendant of the 
crime with which he is charged, so that when the time 
comes when he may interpose his defense before a jury of 
his peers. 

The burden of proof in criminal cases is upon the Govern¬ 
ment to prove every essential element of the crime alleged. 
On the state of the evidence here it is the duty of the 
Government to prove first of all the taking and the ap¬ 
plication of violence in the taking, which are the essential 
elements of the crime. The Government must do this 
beyond a reasonable doubt. 
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64 What is a reasonable doubt? Like a lot of simple 
things sometimes it is not very easy to define, but 

it means the same type of doubt that you yourselves would 
have in a matter of great concern in your own lives that 
would cause you to hesitate or pause before taking the 
step. 

The Government represents you and it represents me. 
We must have peace and order in the community. We 
can’t take a person’s property. So that it is the Govern¬ 
ment’s function, through its duly constituted officers, the 
District Attorney’s office, to prosecute the person who 
does it. 

As I have said, it is the function and the responsibility 
of the Government to prove its case beyond a reasonable 
doubt. 

I define to you what a reasonable doubt is. Does that 
mean beyond all doubt ? No, only up to the point where you, 
the jury, have a moral certainty of the defendant’s guilt. 

The Government is not obliged to prove its case, as I; 
told you before and now repeat, with the exactitude of a ! 
mathematical formula like two and two equals four, or with ! 
the exactitude of a physical law like the ebb and flow of the I 
tides, or like the application of the law of gravity. No, only 
up to that point where you, the jury, from all the evidence 
have a firm and abiding conviction of the defendant’s guilt. 

This defendant, as does every defendant under our system j 
of law, comes into court with the presumption of 

65 innocence surrounding him. That is, he is presumed 
to be innocent until such time as you, the jury, from 

the evidence produced here in open court should conclude 
to the contrary, beyond a reasonable doubt. 

If you can reconcile the evidence in this case with anyi 
reasonable hypothesis looking toward the defendant’s in¬ 
nocence you are obliged to do so and you are so instructed. 
Your verdict therefore under such circumstances would be 
a verdict of not guilty. 

You are the sole judges of the credibility of the witnesses. 
Again, I will go into that term. It means simply their 
worthiness of belief. In that connection you can take into 
consideration the attitude and demeanor of the individual 
witnesses on the stand; his bias or prejudice, if such may 
be made manifest; his candor or frankness or the lack 
of it, and give his testimony under the circumstances only 
such weight as you the jury think under all the circum¬ 
stances it is entitled to. 
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You are the sole judges of the facts, and if there is any 
conflict in the evidence it is your responsibility and your 
duty to resolve it, and you are so instructed. 

The defendant is not obliged to take the stand. He may 
stand mute, but if he takes the stand he places himself in 
the same category as any other witness. Therefore, you 
may take into consideration his attitude and de- 

66 meanor on the stand; his interest or bias, as the case 
may be; his candor and frankness, or the lack of it, 

and give to his testimony only such weight as you the jury 
think under all the circumstances it is entitled to. 

Now, there has been evidence introduced in this case of 
previous convictions of this defendant. It would be a very 
unfortunate thing if evidence of one conviction should be 
offered in evidence to prove that a man committed the 
crime with which he was charged upon his trial. That is 
never permitted under our system of law, and I think from 
vour experience you know that very well without any 
added admonition from the court, but evidence of previous 
conviction is admitted in evidence and it is proper evidence. 
It is admitted because it may or may not affect in the jury’s 
mind the credibility of the witness, his worthiness of belief, 
and it is admitted only for that purpose, and you are so 
instructed. 

Obviously the evidence in this case is in a very peculiar 
state. Someone has committed perjury, no doubt about 
it. Perjury is committed in our courts and we know it. 
It is very difficult to detect. 

I might make the observation that the testimony of the 
proprietor of the restaurant appears to be the only disin¬ 
terested testimony in the case. His testimony is that this 
man came into his restaurant and wanted to sell the watch 
to him; then asked to go out the back way. The 

67 testimony of the defendant is that he asked where 
the back room was. It is for you to resolve that 

conflict in the testimony. 

And of course you have the testimony of the police offi¬ 
cer with respect to his conversation with the defendant at 
the time of his arrest at the precinct. 

You have the testimony of the complaining witness and 
the testimony of the other witnesses who took the stand. 

You have the observation made by the witness Stearns 
that the man he saw with the defendant was about 30 or 35 
years of age. 

I merely point up those observations of the evidence to 
refresh your recollection with respect to it. Most certainly 
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this defendant nor the Government is not asking for the 
opinion of the Court as to the guilt or innocence of the ! 
defendant; that is the responsibility of the jury, and you i 
are the jury in this case. 

There are only two types of verdict which you can pos¬ 
sibly return. One is verdict of guilty as charged and the 
other is not guilty. 

Any exceptions to the charge? 

Mr. Contjff : No. 

Mr. Marshall : Your Honor- 

The Court : Come to the bench, please. 

(Thereupon, counsel approached the bench and the fol- ! 
lowing occurred:) 

68 Mr. Marshall : I would appreciate it if Your Honor 
would instruct the jury that the testimony of a police 

officer should not be given any greater weight than that of 
any other witness. 

The Court: I won’t do that. j 

(Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

• i 

The Court: Members of the jury, I should state to you ; 
that the value of thing taken is immaterial. There must 
be something of value taken but the value of the thing taken 
is immaterial. Do I make that clear? 

• • • 

The Clerk: Mr. Foreman, has the jury agreed upon a 
verdict 

The Foreman : We have. 

The Clerk : What say you as to the defendant Robert B. i 
Kimbrel? 

The Foreman: Guilty as charged. 

69 The Clerk: Members of the jury, your foreman i 
says you find the defendant Robert B. Kimbrel guilty 

as charged and that is your verdict so say you each and | 
all? 

• . j 

I 

(The jury nods assent.) 
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